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The  s ol e  i s s ue  pr e s e nt e d by t he  pa r t i e s  f or  our  r e vi e w i s

whe t he r  t he  t we l ve  mont h l i mi t a t i on pe r i od c ont a i ne d Se c t i on 29- 20-

305( b)  of  The  Gove r nme nt a l  Tor t  Li a bi l i t y Ac t  ( T. C. A.  §  29- 20- 101,

e t  s e q. ) ,  i s  t ol l e d by t he  f i l i ng of  a  c l a i m wi t h t he  Te nne s s e e

Cl a i ms  Commi s s i on.   The  t r i a l  c our t  c or r e c t l y  r e s ponde d i n  t he

ne ga t i ve  a nd di s mi s s e d t he  pl a i nt i f f ' s  c ompl a i nt  on mot i on of  t he

de f e nda nt .   Ne ve r t he l e s ,  howe ve r ,  f or  r e a s ons  he r e i na f t e r  s t a t e d,

we  va c a t e  t he  j udgme nt  of  t he  c our t  a nd r e ma nd t he  c a s e  t o  t he

t r i a l  c our t  f or  f ur t he r  a c t i on.

On De c e mbe r  31,  1990,  Wi l l i a m S.  Mi l e y,  f a t he r  of  Ma t t he w

Chr i s t i a n Loc ka by,  a  mi nor ,   wa s  k i l l e d i n  a  t r a f f i c  a c c i de nt  on

We s t e r n Ave nue  i n  Knoxvi l l e .   Pl a i nt i f f  c ont e nds  t ha t  wa t e r

dr a i ni ng f r om ne a r by pr i va t e  pr ope r t y f or me d i c e  on t he  r oa d,  whi c h

c ont r i but e d t o  t he  a c c i de nt .   I n  1991,  pl a i nt i f f  f i l e d a  c ompl a i nt

a ga i ns t  t he  St a t e  of  Te nne s s e e  wi t h t he  Cl a i ms  Commi s s i on ba s e d on

not i c e ,  e xc e s s i ve  pos t e d s pe e ds ,  l a c k of  wa r ni ngs  a nd t he  c ondi t i on

of  t he  r oa d — a  s t a t e  hi ghwa y.  I n  1994,  t he  St a t e ,  a s  a n

a f f i r ma t i ve  de f e ns e ,  a s s e r t e d t ha t  t he  Ci t y of  Knoxvi l l e  pr ovi de d

f or  t he  i mpr ove me nt  a nd ma i nt e na nc e  of  We s t e r n Ave nue  a t  t he

a c c i de nt  s c e ne ,  pur s ua nt  t o  T. C. A.  §§ 54- 2- 201 a nd 54- 2- 204.

Pl a i nt i f f  t he n f i l e d t hi s  s ui t  a ga i ns t  t he  Ci t y a nd t he  a dj a c e nt

pr ope r t y owne r .   The  Ci t y wa s  gr a nt e d  a  mot i on t o di s mi s s  ba s e d

upon t he  t i me  l i mi t a t i ons  of  The  Gove r nme nt a l  Tor t  Li a bi l i t y Ac t

a nd e xe mpt i on f r om T. C. A.  §  20- 1- 119.   Thi s  a ppe a l  f ol l owe d.



3

Pl a i nt i f f  c ont e nds  t ha t  t he  s t a t ut e  of  l i mi t a t i ons  s e t  f or t h

i n t he  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t ,  T. C. A.  §  29- 20- 305( b) ,

whi c h wa s  pa s s e d i n  1973,  i s  s upe r s e de d by T. C. A.  §  9- 8- 402( b) ,

pa s s e d i n  1984,  whi c h s t a t e s :  " The  f i l i ng of  t he  not i c e  ( wi t h t he

Cl a i ms  Commi s s i on)  t ol l s  a l l  s t a t ut e s  of  l i mi t a t i on a s  t o ot he r

pe r s ons  pot e nt i a l l y l i a bl e  t o t he  c l a i ma nt  due  t o  t he  oc c ur r e nc e

f r om whi c h t he  c l a i m be f or e  t he  c ommi s s i on a r i s e s . "   Pl a i nt i f f

c ont e nds  t ha t  t hi s  c r e a t e s  a n i r r e c onc i l a bl e  c onf l i c t  be t we e n t he

t wo s t a t ut e s ,  a nd,  c ons e que nt l y ,  t he  pr i or  a c t  i s  r e nde r e d

i nope r a t i ve .   Se e  Cha t t a nooga  Ha mi l t on Count y Hos pi t a l  Aut hor i t y  v .

Ci t y of  Cha t t a nooga ,  580 S. W. 2d 322,  327 ( Te nn.  1979) .

T. C. A.  §  29- 20- 305( b)  l i mi t s  t he  t i me  wi t hi n whi c h a n a c t i on

c a n be  br ought  a ga i ns t  a  gove r nme nt a l  a ge nc y.   I t  pr ovi de s :  " Sa i d

a c t i on mus t  be  c omme nc e d wi t hi n t we l ve  ( 12)  mont hs  a f t e r  t he  c a us e

of  a c t i on a r i s e s . "   T. C. A.  §  29- 20- 201 pr ovi de s  t ha t  whe n i mmuni t y

i s  r e move d pur s ua nt  t o  t he  pr ovi s i ons  of  t he  Gove r nme nt a l  Tor t

Li a bi l i t y Ac t ,  " a ny c l a i m f or  da ma ge s  mus t  be  br ought  i n  s t r i c t

c ompl i a nc e  wi t h [ t he  s t a t ut e ] . "   Thi s  Cour t  ha s  pr e vi ous l y he l d

t ha t  t he  s t a t ut e  of  l i mi t a t i ons  i n t he  a c t  mus t  be  s t r i c t l y

c ons t r ue d:

Hi s t or i c a l l y gove r nme nt a l  e nt i t i e s  ha ve  be e n i mmune
f r om s ui t  f or  i nj ur y r e s ul t i ng f r om t he i r  a c t i vi t i e s
ba s e d on t he  c onc e pt  of  s ove r e i gn i mmuni t y.   Howe ve r  [ t he
Gove r nme nt a l  Tor t  Li a bi l i t y Ac t ]  now a l l ows  s ui t  t o be
br ought  a ga i ns t  gove r nme nt a l  e nt i t i e s  wi t hi n c e r t a i n
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l i mi t a t i ons .   One  s uc h l i mi t a t i on i s  s e t  f or t h i n T. C. A.
§ 29- 20- 305( b)  whi c h pr ovi de s  t ha t :  " t he  a c t i on mus t  be
c omme nc e d wi t hi n t we l ve  ( 12)  mont hs  a f t e r  t he  c a us e  of
a c t i on a r i s e s . "

Wi l l i a ms  v.  Me mphi s  Li ght ,  Ga s  & Wa t e r  Di v. ,  773 S. W. 2d 522,  523
( Te nn.  Ct .  App.  1988) .   

The  i s s ue  i n  Wi l l i a ms  wa s  whe t he r  t he  one - ye a r  s t a t ut e  of

l i mi t a t i ons  i n  t he  Ac t  c oul d be  e xt e nde d by t he  Te nne s s e e  s a vi ngs

s t a t ut e ,  T. C. A.  §  28- 1- 105,  whi c h a l l ows  a n a c t i on t o  be

r e c omme nc e d wi t hi n one  ye a r  of  t he  t i me  t he  or i gi na l  a c t i on i s

nons ui t e d.   The  pl a i nt i f f  i n  t ha t  c a s e  a r gue d t ha t  t he  s t a t ut e  of

l i mi t a t i on c ont a i ne d i n  t he  Ac t  wa s  l i ke  a ny ot he r  ge ne r a l  s t a t ut e

of  l i mi t a t i ons  a nd c oul d t hus  be  e xt e nde d by t he  s a vi ngs  s t a t ut e .

Thi s  Cour t  di s a gr e e d,  a nd he l d t ha t  t he  s a vi ngs  s t a t ut e  di d not

a ppl y t o  t he  pr ovi s i ons  of  t he  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t ,

s a yi ng:

Whe r e  a  s t a t ut e  c r e a t e s  a  ne w l i a bi l i t y  or  e xt e nds
a  ne w r i ght  t o  br i ng s ui t  a nd t ha t  s t a t ut e  pr ovi de s  a
t i me  pe r i od wi t hi n whi c h t o  br i ng t he  a c t i on,  t ha t  pe r i od
' ope r a t e s  a s  a  l i mi t a t i on  of  t he  l i a bi l i t y i t s e l f  a s
c r e a t e d,  a nd not  of  t he  r e me dy a l one .   I t  i s  a  c ondi t i on
a t t a c he d t o t he  r i ght  t o s ue  a t  a l l . '   ' Ti me  ha s  be e n
ma de  t he  e s s e nc e  of  t he  r i ght  a nd t ha t  r i ght  i s  l os t  i f
t he  t i me  i s  di s r e ga r de d. '   As  t hus  de f i ne d,  t he  r i ght  of
a c t i on i s  c ondi t i ona l .   The  l i mi t a t i on i nhe r e s  i n t he
r i ght  i t s e l f .   Aut omobi l e  Sa l e s  Co.  v .  J ohns on,  174 Te nn.
38 ,  122 S. W. 2d 453,  457- 58 ( 1938) .  .  .  .  Si nc e  t he  Ac t
c r e a t e d a  ne w l i a bi l i t y,  i t  mus t  be  s t r i c t l y c ons t r ue d.
Se e  i d. ,  122 S. W. 2d a t  543.   I n  s o doi ng,  we  f i nd t he
t we l ve - mont h l i mi t a t i on pe r i od of  T. C. A.  29- 20- 305( b)  f or
br i ngi ng a n a c t i on i s  a  c ondi t i on pr e c e de nt  whi c h mus t  be
me t  be f or e  a  s ui t  ma y be  br ought  a ga i ns t  t he  gove r nme nt a l
e nt i t y.
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Wi l l i a ms  a t  523 ( e mpha s i s  our s ) .

Thi s  Cour t  ha s  a l s o he l d t ha t  T. C. A.  §  28- 1- 115,  whi c h

pr ovi de s  f or  a  one - ye a r  e xt e ns i on of  t i me  t o  f i l e  a  ne w c ompl a i nt

i f  t he  or i gi na l  c ompl a i nt  i s  di s mi s s e d by a  j udgme nt  or  de c r e e  not

di s pos i t i ve  of  t he  r i ght  of  a c t i on,  doe s  not  a ppl y t o  s ui t s  f i l e d

pur s ua nt  t o  t he  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t .   Na nc e  v.  Ci t y  of

Knoxvi l l e ,  883 S. W. 2d 629 ( Te nn.  Ct .  App.  1994) .  

Mos t  s i gni f i c a nt l y ,  howe ve r ,  i s  our  de c i s i on hol di ng t ha t

T. C. A.  §  20- 1- 119,  whi c h a ddr e s s e s  j oi nde r  of  de f e nda nt s  i n

c ompa r a t i ve  f a ul t  a c t i ons  t hr ough a me ndme nt  of  t he  c ompl a i nt ,

c a nnot  be  i nvoke d t o  e xt e nd t he  12- mont h l i mi t a t i on pe r i od of

T. C. A.  §  29- 20- 305( b) .   Se e  Goodma n v.  Suh,  1995 WL 507778 ( Te nn.

App. ) ,  a n unr e por t e d de c i s i on of  t hi s  Cour t  f i l e d a t  Knoxvi l l e ,

Aug.  29,  1995.   As  i n t hi s  c a s e ,  t he  pl a i nt i f f s  i n  Goodma n l e a r ne d

of  t he  pot e nt i a l  l i a bi l i t y a ga i ns t  a  gove r nme nt a l  e nt i t y a f t e r

ha vi ng f i l e d s ui t  a ga i ns t  a not he r  pa r t y ,  a nd a f t e r  t he  one  ye a r

s t a t ut e  of  l i mi t a t i ons  i n t he  Gove r nme nt a l  Tor t  Li a bi l i t y Ac t  ha d

r un.   The  pl a i nt i f f s  r e l i e d on T. C. A.  §  29- 1- 119.   We  r e j e c t e d t he

a r gume nt ,  hol di ng t ha t  t he  Gove r nme nt a l  Tor t  Li a bi l i t y Ac t  c oul d

not  be  c i r c umve nt e d by t ha t  s e c t i on.   We  a dhe r e  t o  t ha t  de c i s i on

a nd t he  r e a s oni ng of  t he  c a s e s  c i t e d he r e i n t o  hol d t ha t  T. C. A.  §

29- 20- 305( b)  i s  not  t ol l e d by T. C. A.  §  9- 8- 402( b) .   We  r e j e c t

p l a i nt i f f ' s  c ont e nt i on t ha t  T. C. A.  §  9- 8- 402( b)  mus t  i mpl i e dl y
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r e pe a l  T. C. A.  §  29- 20- 305( b)  be c a us e  i t  i s  a  mor e  r e c e nt  s t a t ut e .

We  not e  t ha t  t he  s t a t ut e  t ha t  t he  pl a i nt i f f s  r e l i e d on i n Goodma n

wa s  a l s o mor e  r e c e nt  t ha n t he  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t .

Thus ,  f or  t he  r e a s ons  s e t  f or t h  a bove ,  t he  de c i s i on of  t he

t r i a l  c our t  a s  t o  t he  i s s ue  be f or e  us  a s  pr e s e nt e d by t he  pa r t i e s

i s  e mi ne nt l y  c or r e c t .   We  do not  f i nd t hi s  i s s ue  t o  be  di s pos i t i ve

of  t hi s  a ppe a l  howe ve r .

Rul e  13( b) ,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e  pr ovi de s  a s

f ol l ows :

( b)  Cons i de r a t i on of  I s s ue s  Not  Pr e s e nt e d f or
Re vi e w.  Re vi e w ge ne r a l l y  wi l l  e xt e nd onl y t o  t hos e  i s s ue s
pr e s e nt e d f or  r e vi e w.  The  a ppe l l a t e  c our t  s ha l l  a l s o
c ons i de r  whe t he r  t he  t r i a l  a nd a ppe l l a t e  c our t  ha ve
j ur i s di c t i on ove r  t he  s ubj e c t  ma t t e r ,  whe t he r  or  no t
pr e s e nt e d f or  r e vi e w,  a nd may i n i t s  di s c r e t i on c ons i de r
ot he r  i s s ue s  i n or de r ,  among ot he r  r e as ons :  ( 1)  t o
pr e ve nt  ne e dl e s s  l i t i gat i on,  ( 2)  t o pr e ve nt  i nj ur y t o t he
i nt e r e s t s  of  t he  publ i c ,  and ( 3)  t o  pr e ve nt  pr e j udi c e  t o
t he  j udi c i al  pr oc e s s .  ( Empha s i s  s uppl i e d) .

I n vi e w of  t he  mi nor i t y  of  t he  pl a i nt i f f ,  we  c hoos e  t o

e xe r c i s e  our  di s c r e t i on a nd c ons i de r  a n i s s ue  not  r a i s e d by t he

pa r t i e s  but  whi c h i s  c l e a r l y c ont r ol l i ng unde r  t he  c i r c ums t a nc e s  of

t he  c a s e .
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The  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t ,  Se c t i on 29- 20- 104( b)

pr ovi de s  a s  f ol l ows :

Not wi t hs t a ndi ng a ny ot he r  pr ovi s i on of  l a w t o t he
c ont r a r y,  t he  pr ovi s i ons  of  §§ 28- 1- 106 -  28- 1- 108 s ha l l
a ppl y i n  c a us e s  of  a c t i on a r i s i ng pur s ua nt  t o  t hi s
c ha pt e r .

T. C. A.  §  28- 1- 106 pr ovi de s  a s  f ol l ows :

28- 1- 106.  Pe r s ons  unde r  di s abi l i t y  on ac c r ual  of
r i ght .  I f  t he  pe r s on e nt i t l e d t o  c omme nc e  a n a c t i on i s ,
a t  t he  t i me  t he  c a us e  of  a c t i on a c c r ue d,  e i t he r  wi t hi n
t he  a ge  of  e i ght e e n ( 18)  ye a r s ,  or  of  uns ound mi nd,  s uc h
pe r s on,  or  hi s  r e pr e s e nt a t i ve s  a nd pr i vi e s ,  a s  t he  c a s e
ma y be ,  ma y c omme nc e  t he  a c t i on,  a f t e r  t he  r e mova l  of
s uc h di s a bi l i t y,  wi t hi n t he  t i me  of  l i mi t a t i on f or  t he
pa r t i c ul a r  c a us e  of  a c t i on,  unl e s s  i t  e xc e e d t hr e e  ( 3)
ye a r s ,  a nd i n  t ha t  c a s e  wi t hi n t hr e e  ( 3)  ye a r s  f r om t he
r e mova l  of  s uc h di s a bi l i t y .  ( Empha s i s  a dde d) .

We  be l i e ve  t ha t  a  di s mi s s a l  of  t hi s  a c t i on i n t he  f a c e  of  t he

c l e a r  pr ovi s i ons  of  T. C. A.  §§ 29- 20- 104( b)  a nd 28- 1- 106 woul d

r e s ul t  i n  pr e j udi c e  t o  t he  j udi c i a l  pr oc e s s  a nd a  de pr i va t i on of

t he  mi nor  pl a i nt i f f  f r om hi s  da y i n  c our t .

We  f i nd t ha t  t he  pl a i nt i f f ' s  c a us e  of  a c t i on i s  not  ba r r e d by

t he  t we l ve  mont h pe r i od of  l i mi t a t i ons  s e t  out  i n  t he  Gove r nme nt a l

Tor t  Li a bi l i t y Ac t .   Ac c or di ngl y,  we  va c a t e  t he  j udgme nt  of  t he

t r i a l  c our t  a nd r e ma nd t he  c a s e  f or  s uc h ot he r  a nd f ur t he r  a c t i on
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a s  ma y be  r e qui r e d.   I n  our  di s c r e t i on,  we  t a x t he  c os t s  t o t he

a ppe l l a nt .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J udge
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JUDGMENT

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t h i s  Cour t  i s  of  t he  opi ni on t ha t  t he

j udgme nt  of  t he  t r i a l  c our t  s houl d be  va c a t e d.

Ac c or di ngl y,  we  va c a t e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd

r e ma nd t he  c a s e  f or  s uc h o t he r  a nd f ur t he r  a c t i on a s  ma y be

r e qui r e d.   I n  our  di s c r e t i on,  we  t a x t he  c os t s  t o  t he  a ppe l l a nt .

                                PER CURI AM
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